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Conservation easement tax incentive set to expire at the end of 2011: 
Taxes, always a contentious topic, have  spurred partisan combat this year as never before. As Republicans and 
Democrats bluster and posture over which groups should pay what level of taxes, a lot of  details are lost in the 
fray. One of these “details” is the imminent expiration of the expanded conservation easement tax incentive that 
the GCA National Affairs and Legislation Committee fought so hard to enact in August, 2006. 
 
An on-again, off-again  record: Unfortunately,  the 2006 measure was 
effective only for tax years 2006 and 2007.  It expired at the end of 2007, 
leaving in the lurch pending new easements being worked on by land 
trusts and property owners. However, in September, 2008, Congress 
included a two-year retroactive extension in the 2008 farm bill effective 
for tax years 2008 and 2009. Again, as the end of 2009 approached, land 
trusts and other open space conservation groups worried that Congress 
would fail to enact an extension—and that is exactly what happened. 
Finally in mid-December, 2010 a tax bill was enacted that provided a 
retroactive two-year extension effective for tax years 2010 and 2011. 
Now as the end of 2011 approaches, here we are again. The provision 
will expire at the end of December. . . unless Congress acts. Why do we 
feel we have already seen this movie? 
  
Why not make the provision permanent?  Well, it’s not for lack of trying. The Land Trust Alliance is promoting   
S. 339 and H.R. 1964, companion measures that would make the expanded incentive a permanent part of the tax 
code.  H.R. 1964 has 264 co-sponsors, more than enough to enact the bill. House cosponsors include the 
Chairman, Ranking Democrat and a majority of both parties on the Ways and Means Committee. S. 339 was 
introduced by Sen. Baucus (D-MT), Chairman of the Senate Finance Committee. It has 10 cosponsors, including 
Sen. Grassley, the ranking Republican on the Senate Finance Committee, along with Senators Bennet (D-CO), 
Cantwell (D-WA), Cochran (R-MS), Coons (D-DE), Gillibrand (D-NY), Klobuchar (D-MN), Reed (D-RI), 
Tester (D-MT) and Whitehouse (D-RI).  Even though these sponsorship totals are impressive, there are20 
Republican House members who sponsored the measure in the past who have not signed on yet this year.1 
 

                                                 
1 Issa (CA), Ryan (WI), Roskam (IL), Rooney (FL), Rogers (AL), Rogers (KY), Poe (TX), Olson (TX), Neugebauer (TX), Murphy (PA), 

McCaul (TX), Harper (MS), Fleming (LA), Cole (OK), Coffman (CO), Cantor (VA), Burgess (TX), Blackburn (TN), Biggert (IL), 
Bachman (MN).  

How you can help:   

• Make sure your representative and senators know that there is support in their constituencies for 
the expanded tax deductions for contributions of conservation easements. Urge them to make the 
provisions permanent and, if they have not already done so, to cosponsor HR 1964 and S 339.  If 
any of the legislators from your area sit on the Ways and Means, Agriculture or Senate Finance 
Committees, ask them what they can do to speed up consideration of either an extension or, better 
yet, a permanent provision. 

       Kualoa Ranch – November 5, 2011 



2 
 

Why doesn’t Congress pass this measure?  Several reasons, some tactical and some economic. Tactically, a 
“small” provision like the conservation easement tax incentive is a useful bargaining chip that can help to 
sweeten an otherwise unpalatable set of tax measures. The revenue impact—more than $700 million over ten 
years—while small compared to the mega-bucks overall tax rate reductions and payroll tax cuts2, is still a 
stumbling block, especially in these deficit-conscious times. In addition, there is still a hangover from a 2003-
2004 Washington Post expose of questionable transactions by the Nature Conservancy that allowed donors to claim 
inflated deductions. Lastly, let’s face it: there are no large business or financial interests deploying battalions of  
lobbyists to give the issue urgency or political legs. This is a measure that is backed by land trusts, open space 
conservation groups, and others interested in protected precious land resources from being run over by urban sprawl 
and development. These groups, including the GCA National Affairs and Legislation Committee, are doing their best 
to promote a permanent provision, but it is a somewhat David vs Goliath situation.3 
 
Details of the provision:  Property owners—family farmers, ranchers, and those who own sensitive lands 
threatened by development—can conserve and protect these treasured natural landscapes by creating permanent 
deed restrictions, called conservation easements,  that prevent the land from being developed in the future, even 
if it is sold or bequeathed to other owners. These deed restrictions reduce the value of the land because they 
prevent development—open space acreage cannot be turned into tract housing or shopping centers, even if it is 
near burgeoning towns. With proper documentation and appraisals, the difference in the value of the land before 
and after the creation of the easement can be claimed by the property owners as a charitable deduction.  
 
Under the basic tax law, taxpayers can claim charitable deductions up to only 30 percent of their adjusted gross 
income. If their charitable gift is greater than 30 percent, they can carry over the unused portion, but only for six years. 
This means, for example, that people living on modest retirement incomes may not be able to deduct the full economic 
value of putting an easement on long-held property that has greatly appreciated. Under the expanded conservation 
easement tax incentive , the annual deduction is increased to 50 percent of adjusted gross income and the carry-over 
period is extended to 16 years. This solves the problem for property owners with everyday income levels who are 
sitting on acreage that has greatly increased in value over the years due to encroaching development. 

There are some 30 million acres nationwide under conservation easements in 2011 according to the World Resources 
Institute. Land trusts, farm and conservation interests continue to promote easements in every region of the nation as 
an effective, owner-sponsored, non-governmental method for protecting critically important landscapes and acreage. 
The easements that have been created already are not at risk if the expanded deduction is allowed to expire. But deals 
in the making are jeopardized by the uncertainty of property owners who don’t know whether the expanded deduction 
will be available to them if they go ahead with  the lengthy and complicated business of creating an easement. 
Therefore extending the deduction yet again is not enough; it needs to be made a permanent part of the tax code. 

How to contact your legislators: 
To send email to your representative,  go to https://writerep.house.gov/writerep/welcome.shtml.    
To send e-mail to your senator, go to  http://www.senate.gov/general/contact_information/senators_cfm.cfm and scroll to the 
senator’s name. There you will see a “web form” address in red type. Click on that address and follow the directions for 
sending e-mail. 
To telephone any legislator, call the Capitol switchboard: 202-224-3121. Ask for your senator's or representative's office. 
When the phone is answered, say that you want to leave a message about an issue. A very young aide will take the message or 
send you to the legislator’s voice mail. This seems impersonal, but is nevertheless effective—legislators keep track of how many 
calls come in on different issues and the direction in which sentiment is running. Even a relatively small number of calls are 
enough to warrant serious consideration of the view expressed. 
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2 Other provisions expiring at the end of the year include the payroll tax holiday ($100 billion), alternative minimum tax 
“patch” ($85 billion), and the Medicare physicians fix ($22 billion).  
3 The Land Trust Alliance lists several dozen organizations backing a permanent expanded deduction: 
http://www.landtrustalliance.org/policy/tax-matters/campaigns/how-the-easement-incentive-
works#A%20Diverse%20National%20Coalition  


